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PROTECTOR OF CITIZENS
01 No. 070-251-534/08-2
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	Ref. No.                                   Date
	
	


4

Pursuant to Article 138, paragraph 1 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/06) and Article 31, paragraph 2 of the Law on the Protector of Citizens (Official Gazette of RS, Nos 79/05 and 54/07), controlling the legality and regularity of the work of the Administrative Affairs Department of the Ministry of Interior's Police Directorate, and handling the complaints lodged by N. N. from S., М. М. from N. B., S. S. from N. and R. R. from S. S., the Protector of Citizens hereby
E S T A B L I S H E S
The Administrative Affairs Department of the Ministry of Interior's Police Directorate has failed to explain its decisions issued upon citizen requests (submitted by complainants: N. N. from S., М. М. from N. B., S. S. from N. and R. R. from S. S. and other citizens who found themselves in the same situation) for the issuance of permission for acquiring weapons and ammunition and/or decisions on the seizure of weapons and weapon licence.     
In order for the Administrative Affairs Department of the Ministry of Interior's Police Directorate to correct the identified failure, the Protector of Citizens hereby makes the following: 

R E C O M M E N D A T I O N
I  In cases where the Ministry of Interior decides at its own discretion, it should apply consistently the provisions of Article 199, paragraph 4 of the Law on General Administrative Procedure and other positive regulations, so that the explanations of discretionary decisions contain the following elements:

· Reference to the legal provision based on which the body is authorised to solve the administrative matter at its own discretion;
· Information about legally prescribed grounds that have been established as obstacle to acquisition or reason for seizure of weapons. If the ground is among those specified in Article 8, paragraph 2 of the Law on Weapons and Ammunition, the reason must be specified (e.g. the need to protect safety and property of others, or the need to protect public order, or the necessity of protecting the security and defence of the Republic of Serbia, without specifying all reasons at the same time, except in rare cases of the joinder of two or all three threats to protected values, at the same time;
· Information on whether the administrative authority, in rejecting requests for the issuance of permission for acquiring weapons and ammunition and/or issuing decisions on seizure of weapons and weapon licences, was guided by the assessment of facts and data established through verifications and operational activities of the Ministry of Interior staff, if that was the case;
· If the need for using operational data contained in the records referred to in Article 76, point 8 has not ceased to exist, and these data were the basis for making an assessment about the reasons for rejecting requests or seizing weapons - it is necessary to provide information about the fact that, while the said need exists, such information may not be disclosed to citizens;

· In case the reasons for rejecting requests or seizing weapons are based on data whose disclosure would not hinder the police operational work or reveal the identity of informants (Article 80, paragraph 4 of the Law on Police), the explanation should contain this information. These reasons must be assessed in each particular case and uniform explanations must be avoided.     
II
In accordance with Article 253, paragraph 2 of the Law on General Administrative Procedure and on the basis of official supervision, the Administrative Affairs Department of the Ministry of Interior's Police Directorate, should repeal decisions inconsistent with this recommendation where there is still legal possibility for that, and replace them with new ones which are more appropriate.
The Administrative Affairs Department of the Ministry of Interior's Police Directorate will notify the Protector of Citizens on acting upon this recommendation, within 60 days of receiving it.
Established facts and circumstances
In determining violations of citizens' rights and making recommendations, the Protector of Citizens was guided by the established facts and circumstances:

· N. N. from S., М. М. from N. B., S. S. from N. and R. R. from S. S. filed with the Protector of Citizens complaints against the actions of the authority responsible for issuing decisions by which their requests for the issuance of permission for acquiring weapons  and decisions on seizing weapon licences, weapons and ammunition were rejected. The complainants are not satisfied with the enacting terms of the said decisions because they have not been informed about the established facts and decisive reasons by which the first-level authority was guided in issuing these decisions. 
· Having assessed the allegations of complaints and the enclosed documentation, the Protector of Citizens launched an investigation aimed at controlling the legality and regularity of the work of the Administrative Affairs Department of the Ministry of Interior's Police Directorate as authority that acted in the second-level procedure in line with the powers delegated by the Minister, and in accordance with Article 29 of the Law, on 13 November 2008 informed the Ministry about the launched investigation. The same document included a request for statement about all facts and circumstances relevant to the Protector of Citizens’ assessment of the admissibility of complaints, and particularly about the reasons for failing to include in the explanation of first-level decisions, in addition to reference to the legal provision, the established facts, presented evidence and decisive reasons by which the first-level authority was guided in applying the substantive law.

· Article 199, paragraph 4 of the Law on General Administrative Procedure provides that where the law specifically envisages that decisions issued at own discretion do not have to include reasons by which the authority was guided in issuing such decisions, the explanation of decision shall specify the provision of the law under which the authority is authorised to resolve administrative matters at its own discretion and the provision of the law under which the authority is authorised not to specify the reasons by which the authority was guided in issuing such decisions.

· In the statement submitted to the Protector of Citizens, the Ministry pointed that the disputed decisions were issued under Article 24 and Article 8, paragraph 2 of the Law on Weapons and Ammunition, which stipulate that the weapons will be seized or the permissions for acquiring weapons will not be granted, if there are reasons for protecting public order and peace, personal safety and property of others and the security of the Republic of Serbia. It was indicated that the fulfillment of these requirements was subject to discretion of the authority conducting the procedure. At the same time, it was stated that the facts in such cases were determined by examining the Ministry’s operational records, and that, in accordance with Article 80 of the Law on Police, a person may obtain a notification of operational records only after their use had ceased, which constituted the reason for "not including in the explanation of decision the presented evidence, established facts or reasons for its issuance, but only the reference to the legal provision“.
· Article 8, paragraph 8 of the Law on Weapons and Ammunition (Official Gazette of RS, Nos 9/92, 44/98 and 39/2003) explicitly provides that the decision on rejecting the issuance of permission for acquiring weapons shall contain reasons for rejection.

· The Protector of Citizens has assessed that the citizens must not be deprived of the information that the establishment of facts and the issuance of decision was preceded by a procedure that resulted in facts and decisive reasons by which the authority was guided in applying the substantive law, although the facts in the said administrative matters are determined by carrying out operational check-ups and examining the Ministry of Interior’s operational records whose content is not available until the need for their use has ceased to exist.   
· The possibility not to inform the citizen, whose request is decided upon or whose acquired right is revoked, about the specific decisive facts and data on the basis of which the competent body makes a discretionary decision, is an exception to the party hearing principle which provides that, except in legally envisaged cases, a party must be allowed to present the facts and circumstances that are relevant to the decision, before issuing that decision. Such an exception must be applied very restrictively, in a way that the right of citizens to be informed about the facts and data on the basis of which decisions are made about their requests or rights (and reject or deny them) are limited in accordance with law only if it is absolutely necessary and to the extent necessary in a democratic society.
· Article 8, paragraph 10 of the Law on Weapons and Ammunition excludes the possibility of conducting an administrative dispute against the decision on rejecting a request for the issuance of permission for the acquisition of firearms. Moreover, administrative disputes are excluded under Article 24, paragraph 4 of this Law, in cases of decisions on revoking a weapon licence.  
· In applying this Law, in cases where other judicial protection has not been envisaged and abuses in practice are possible, the above-recommended decision ensures a higher level of legal certainty and possibility of opening an inquiry with the purpose of control or oversight (e.g. internal control, control of Ombudsperson, or in a procedure instigated upon constitutional complaint lodged with the Constitutional Court) in order to rectify the omission or incorrect application of the Law, which has been to the detriment of citizens. 
· Taking into consideration that the specified part of Recommendation refers to the future actions of the first-level authorities that are authorised for the issuance of decisions referred to in Article 8, paragraph 2 and Article 24, paragraph 1 of the Law on Weapons and Ammunition, the Protector of Citizens believes it to be necessary that the Administrative Affairs Department of the Ministry of Interior's Police Directorate, in accordance with the Law and on the basis of official control, should annul the decisions in these administrative matters issued to complainants N. N. from S., М. М. from N. B., S. S. from N. and R. R. from S. S., by which their rights have been violated in the way described in this Recommendation, and should replace them with new decisions, in compliance with this Recommendation.

In assessing the admissibility of complaints, the Protector of Citizens particularly had in mind that the Constitution and laws of the Republic of Serbia do not explicitly determine the right of citizens to possess firearms, but that the Law on Weapons and Ammunition provides the possibility for citizens to acquire and possess weapons with the permission granted by the Ministry of Interior. However, the Protector of Citizens believes that administrative authorities, in deciding on the possibility to grant certain rights to someone, must minimise the possibility of arbitrariness and abuse through consistent application of regulations.

Having established all relevant facts, the Protector of Citizens has identified an omission in the work of administrative authority and has issued the recommendation for rectifying the identified shortcomings, pursuant to Article 31, paragraph 2 of the Law.
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